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13 | YAHOO!, INC., a Delaware corporation, Case Number C-00-2127S IF
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Plamuf¥, ORDER GRANTING MOTION FOR
1s SUMMARY JUDGMENT

V.

LA LIGUE CONTRE LE RACISME ET
L’ANTISEMITISME, a French association, esal, | [Docket No. 17]

Defendnnts.

Plaintiff moves for sunmary judgment. Defendants oppose the motion. The Court has
read the moving and responding papers and has considered the oral arguments of counsel
prescnted on Seprember 24, 2001. For the reasons set forth below, the mation will be granted.
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1. PROCEDURAL HISTORY

Defendants La Ligue Conmre Le Racisme Bt I'Antisemitisme (“LICRA") and L."Unien
Des Etudiants Juifs De France, civizens of France, are non-profit organizations dedicated to
eliminating anti-Semitism. Plaintiff Yahoo!, Inc. (“'Yahoo!™) is a corparation organized under
the laws of Delaware with its principal place uf business in Santa Clara, California. Yahoo! ts an
Interner’ service provider that operates various Internet websites and services that any computer
user can access ar the Uniform Resource Locutor (“URL™) hups//www.yghoa.com Yahoo!
services ending in the suffix, “.com,” without an associared cauntry code as a prefix or exyension
(collectively, “Yahoo!'s U.S. Services™) use the English language and target users who are
residents of, utilize scrvers based in and operute under the laws of the United States. Yahoo!
subsidiary corporations aperare regional Yahao! sites and services in twenty other nations,
inctuding, for example, Yahoo! France, Yahoo! India, and Yahoo! Spain. Each of these regional
weh gites contains the hast nation’s unique two-letter code as either a prefix or a suffix in its
URL (e.g., Yahoo! France is found at hitp//www.vahoo. fr and Yahoo! Korea at
hpnlw.xahgg;k[). Yahoo!'s regional sites use the local region’s primary language, target the
local citizenry, and operate under local laws.

Yahoo! provides a variety of means by which peaple from all over the warld can

communicate and {nteract with one another over the Intemet. Examples include an [ntemnet

! The “Intemnet™ and "World Wide Webh"” are distinct entities, but for the sake of
simplicity, the Court wall refer ta them collectively as the “Intemnet.” Generally speaking, the
Intemnet is a decentralized networking system that links computers and computer nerwerks

sround the world. The World Widc Web is a publishing forum consisting of millions of
imdividual websites that conrain a wide variety of content.
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scarch engine, e-mail, an automated auction site, personal web page hostings, shapping services,
chat rooms, and a listing of clubs that individuals can create or join. Any compuier user with
Internet access is able 1o post materials on muny of vhese Yahoo! sites, which in turn are instantly
accessible by anyone who logs on 1o Yahoo!'s Interner sites  As relevant here, Yahoo!’s auction
site allows anyon¢ 0 post an item for sale and solicit bids from any computer user from around
the globe. Yahoo! records when a posung is made and after the requisite time period lapses
sends an e-mail notificarion to the highest bidder and seller with their respective contact
information. Yahoo! is never 3 party to a transacrion, and the buyer and seller are responsible for
arcanging privately for paymers and shipment of goods. Yahoo! monitors the wansaction
through limired regulation by prohibiting particular items from being sold (such as stolen goods,
body parts, prescription and illegal drugs, weapous, and goods violating U.S. copyright laws or
the Iranian and Cuban embargos) and by providing a rating system through which buyers und
sellers have their wansactional behavior evaluated for the benefit of future consumers. Yahoo!
informs auction sellers that they must comply with Yahoo!’s policies and may not offer items 10
buyers in jurisdictions in which the sale of such item violates the jurisdictian’s applicable laws.
Yahoo! does not actively regulate the content of cach posting, and individuals are able 10 post,
and have in fact posted, highly offensive matcer, including Nazi-related propaganda and Third
Reich memorabilia, on Yahoo!'s suction sites.

On ar abaut April 5, 2000, LICRA sent a “cease snd desist™ letter 1o Yahoo!'s Santa
Clara headquarters informing Yahoo! thar che sale of Nazi and Third Reich related goods through

its auction services violates French law. LICRA threatened to take legal action unless Yahoo!

3
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took steps to prevent such sales within eight days. Defendants subscquently utilized the United
States Marshal's Office 10 serve Yahoo! with process in California and filed a civil complaint
against Yahoo! in the Tribunal de Grande Instance de Paris (the “French Court").

The French Court found that approximately 1,000 Nazi and Third Reich related objects,
including Adolf Hitler's Mein Kampf, The Protocol of the Elders of Zion (an infamous anti-
Semitic report produced by the Czarist secret palice in the carly 1900's), and purported
“evidence™ that the zas chambers of the Holocaust did not exist were being offered for sale on
Yahoo.com's auction sitc. Because any French citizen is able 1o access these materials on
Yahoo.com directly or through & link on Yahoo.fr, the French Court concluded that the
Yahoo.com auction site vialates Section R643-1 of the French Criminal Code, which prohibis
exhibirion of Na-A propaganda and artifacis for sale.® On May 20, 2000, the French Court
entered an order requinng Yahoo! ro (1) eliminate French citizens’ access to any material on the
Yahoa.com auction sits that offers for sale any Na2i objects, relics, insignia, emblems, and flags;
(2) ehinunare French citizens' access to web pages on Yahoo.com displaying text, extracts, or
quotations from Mein Kampf and Prorocol of the Elders of Zion; (3) post & warning to French
citizens on Yahoo.fr that any search through Yahoo.com may lead 10 sites contining matcrial
prohibited by Section R645-1 of the French Cnminal Code, and that such viewing of the
prohibited material may result in legal action against the Intemet user; (4) remave from all
browser directorics accessible in the French Kepublic index headings entitled “negationists™ and

from all hypentoxt links the equation of “negationists™ under the heading “Holocsust.” The arder

*French law also prohibirs purchase or possession of such maner within France.
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subjects Yahoo! 10 a penalty of 100,000 Euros for each day that it fails to comply with the order.
The order cancludes:

We arder the Company YAHOQO! Inc. to take all necessary measures to dissuade

and render itmpossible any access via Yahoo.com ta the Nazi artifact auction

service and 1o any other site or service that may be construed as constituting an

apology for Nazism or a contesting of Nazi crimes.

High Court of Panis, May 22, 2000, Iterim Court Order No. 00/05308, 00/05309 (translation
anested accurate by Isabelle Camus, February 16, 2001). The French Court set a return date in
July 2000 for Yahoo! 10 demonstrate its compliance with the order.

Yahoo! asked the French Court to reconsider the terms of the order, claiming that
although it easily could post the required warning on Yahoo.fr, compliance with the order's
requirements with respecy 10 Yahoo.com was technologically impossible. The French Court
sought expert opinion on the matter and on November 20, 2000 “reaffirmed™ its order of May 22.
The French Court ordered Yahoo! to comply with the May 22 order within three (3) months or
face a penalry of 100,000 Francs (approximately U.S $13,300) for each day of non-compliance.
The French Court also provided thart penalties assessed against Yahoo! Inc. may not he collected
from Yahoo! France. Defendants again utilized the United States Marshal's Office to serve
Yahoo! in California with the French Order.

Yahoo! subsequently posted the required waming and prohibited postings in violation of
Section R645-1 of the French Criminal Code from appearing on Yahoo.fr. Yahoo! also amended
the auction palicy of Yahoo.com to prohibit individuals from auctioning:

Any item that promotes, glorifies, or is directly associated with groups or

individuals known principally for hateful or violent positions ar acts, such as
Nazis or the Ku Klux Klan. Official govemment-issue stamps and coins are not

5
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prohibited under this policy. Expressive media, such as baoks and films, may be
subject 1o more permissive standards as determined by Yahoo! in its sole
discretion.

Yakoo Auction Guidelunes (visited Ocr. 23, 2001) <hutp://user.auctions.Yahoo.com/teml/
guidelines him}>. Norwithstanding these actions, the Yahoo.com auction site still offers certain
items for sale (such as stamps, coins, and a copy of Mein Kampjf) which appear 1o violate the
French Order® While Yahoo! has removed the Protocol of the Elders of Zion from its auction

site, it has not prevented access 1o numerous ather sites which reasonsbly “may be construed as.

mmqmm-huNl—'

constituting an apology for Nazism or a contesting of Nazi crimes.™
10
Yahao! claims that because it lacks the technology wo block French citizens from
11

12 accessing the Yahoo.com auction site to view materials which violare the French Order or from

13 | accessing other Nazi-based content of websites on Yahoo.com, it cannot comply with the French

14 | order withour banning Nazi-relajed marerial from Yahoo.com altogether. Yahoo! contends thar

15 § such a ban would infringe impermissibly upon its rights under the First Amendment to the

6 -
* United States Constitution. Accardingly, Yahoo! filed 8 complaint in this Court seeking a
17

18 declaratory judgment that the French Court’s orders are neither cognizable nor enforceable under

19 the laws of the United States.

20 Defendants immediately moved to dismiss on the basis that this Court lacks personal

21

22 ¥The Court iakes judicial notice that an October 24, 2001, the key word *nazi” on the

Yahoo.com auction site search engine called up sixty-nine Nazi-related items for sale, most of

23 |} which were stamps and coins from the Third Reich. One capy of Mein Kampfwas for sale.
24

25

“The Court also takes judicial notice that on October 24, 2001, a search an Yahoo.cam of
“Jewish conspiracy”™ produced 3,070 sites, the search “Protocols/10 Zion produced 3,560 sites,
and the search “Halocaust /5 *did not happen,™ produced 821 sites.  The scarch “National
Socialist Party™ led 1o a website of an organization promoting modern day Nazism.
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junsdiction over them That motion was denied.’ Defendants' request that the Court certify its
jurisdictional determination for interlocutory uppeal was denied without prejudice pending the
outcome of Yahoo!’s motion for summary judgment.

1I. OVERVIEW

As this Court and others have observed, the instant case presents novel and important
issucs arising from the global reach of the Imerner. Indeed, the specific facts of this case
implicate issues of policy, politics, and culture that are beyond the purview of one nation's
judiciary. Thus it is critical that the Court define at the outset what is and is niot at stake in the
present proceeding.

This case is not about the moral acceptability of promoting the symbols or propaganda of
Nazism. Most would agree thart such acts are profoundly offensive. By any reasonable standard
of morality, the Nazis were responsible for ore of the warst displays of inhumanity in recarded
history. This Court is acuiely mindful of the smational pain reminders of the Nazi cra canse to
Holocaust survivors and deeply respectful of the motivations of the French Republic in enacting
the underlying statutes and of the defendant arganizations in seeking relief under those statuses.
Vigilance is the key 1o prevenung atrocities sach as the Holocaust from occurring again.

Nor is this case about the nght of France or any other nation to detenmine its own law and
social policies. A basic function of & sovereiyn state is 1o determine by law what forms of speech
and conduct are acceptable within its borders In this instance, as & narion whose citizens

suffered the effects of Nazism in ways that are incomprehensible to most Americans, France

c i Le Racisme ex L' Antiscmitisme, 145 F.Supp.2d
1168 (N.D.Cal. 2001).
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clearly has the right to enact and enforce laws such as those relied upon by the French Court
here.*

What is a1 issue here is whether it is consistent with the Constitution and laws of the
United Srates for another nation ta regulare speech by a United States resident within the United
States on the basis that such speech can be accessed by Intemnet users in that nation. In a world
in which ideas and informarion wanscend borders and the Internet in particular renders the
physical distance between speaker and uudience vinuully meuningless, the implications of this
question go fer beyond the facts of this case. The modem world is home 1o widely varied
cultures with radically divergent value systems. There is little doubt that Intemnet users in the
United Startes routinely engage in speech thai violates, for example, China's laws against
religious expression, the laws of various narions against advocacy of gender equality or
homosexuality, or even the United Kingdom's resinictions oa freedom of the press. 1fthe
government or another party in one of these sovereign nations were to seek enforcement of such
laws against Yahao! or another U.S.-based Inernet service provider, what principles should
guide the court’s analysis?

The Cour has stated that it must and will decide this casc in accordance with the
Coansutution and laws of the United States. It recognizes that in so doing, it necessarily adopts
cerain value judgments embedded in those enactments, including the fundamental Judgment
expressed in the First Amendment that it is preferable to permit the non-violent expression of

*In parucular, there is no doubt that France may and will continue to ban the purchase and
possession within 1ts borders of Nazi and Third Reich related matter and to seek cniminal
sanctions agaiast thase who violate the law.

8
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offensive viewpoints rather than to impose viewpoint-based governmental regulation upan
speech. The govenment and people of France have made a diffcrent judgment based upon theiv
own expenence. In undentaking its inquiry as to the proper application of the laws of the United
States, the Court intends no disrespact for that judgment or for the experience that has informed
it

L. LEGAL STANDARDS

A motion for summary judgment should be granted if there is no genuine issue of

P SR N B S I U

material fact and the moving party is entitled to judgment as 2 maver of law. FED.R.CIv. P,

-
O

s6(c), Anderson v, Liberty Lobby, Inc . 477 U.S. 242, 247-48 (1986). The moving party bears

44
-

the initial burden of informing the Court of the basis for the motion and identifying the portions

%)
N

of the pleadings, depositions, answers to interrogatories, admissions, or affidavits that

- -
a W

demonstrate the absence of a triable issue of material fact. Celorex Corp. v, Catrett, 477U0.S.

[
n

317, 323 (1986).

por)
o

If the moving party meets this initial burden, the burden shifts to the non-moving party to

-
~

present specific facts showing that there isa genuine {ssue for trisl. FED.R. Civ. P. 56(¢);

-
o

Celotex, 477 U.S. a1 324. A genuine issue for wial exists if the non-moving party presents

W
|

evidence from which a reasonable jury, viewing the evidence in the light most favorable to that

NN
- Q

party, could resolve the material issue in his o¢ her faver. Anderson, 477 U.S. 242, 248-49;
Barlow v, Ground, 943 F.2d 1132, 1134-36 (9th Cir. 1991).
IV.LEGAL ISSUES

NN
W N

24
25
26

A. Actual Controversy
The Declaratory Judgmem Act protects potential defendants from multiple actions by
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providing a means by which a court declares i one actian the rights and obligations of the
Jitigants. 28 U.S.C. § 2201. A declaratory judgment will not expand a federal court’s
jurisdiction, but if jurisdiction exists, litigants have carlier access to federal counts to spare
potential defendants from the threat of impending litigation. Skelly Qi Co. v, Phillips Petroleum
Co.. 339 U.S 667 (1950); Seatde Audubon Soc’y v, Moseley, 80 F.3d 1401, 1405 (5th Cir.
1996). Declaratory judgment actions are justiciable only if there is an “actual controversy.” 28
U.S.C. § 2201(a). The “actual controversy” 1equirement is analyzed in the same manner &s the
case of conwroversy™ standard under Aricle 111 of the United States Constitution. Aema Life las,
Co. v. Haworth, 300 U.S. 227, 239-40 (1937).

The threshold question in any declaratory action thus is whether “there is a substantial
controversy, between parties having adverse legal interests, of sufficient immediacy and reality
to warrant the issuance of a declaratory judgment.” Maryland Cas. Co. v. Pacific Coal & Qil
Co.,, 312 US. 270, 273 (1941); National Basketball Ass'n v, SDC Basketball Club, Inc., 815 F.2d
562, 565 (9th Cir. 1987). The “[m]ere passibility, even probability, that & person ruay in the
future be adversely affected by official acts not yet threarened does not creare an “actual
controversy” which is a prerequisite creared by the clear language of the [Declaratory Judgment
Act]...." Garciav. Browpell, 236 F.2d 356, 358 (9th Cir. 1956) cerr. denied, 362 U.S. 963

(1960). The party invoking federal junsdiction bears the burden of showing that it faces an
wnmediate or actual injury. Ri

1, 5 (5th Cir. 1974), cert. denied, 419 U .S. 1008 (1974).
1. Status of the French Order

Defendants contend that the “actual controversy” requirement is not met in the instant

10
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casc. They point out that Yahoo! appealed the French Court’s initial order of May 22, 2000,
and that a successful appeal would nullify the arder of November 20, 2000 thar “reaffirmed” the
May 22 order. They argue that even if the May 22 order is upheld on appéa!. the French court
may find that Yahoo! has substantially complied with the order. Alternatively, they assent that
they themselves may elect not 10 initiate the complex process the French Court would use vo fix
an actual penalty, and that until that process is completed, there is no order that could be
enforced against Yahoo! in the United Suics Finally, Defendants offer declarations 10 the effect
that they view Yahoo!*s revised policies with respect to its auction site and removal of Prozacol
of the Elders of Zion from its host sites as substantial compliance with the Freach order and that
accordingly they have no present wention of taking legal acnon against Yahoo! in the United
Siates.

While these points are facially appealng and suggest a way for the Court 1o avoid
deciding the sensitive and conmraversial issues presented herein, the facts in the record do not
support Defendanis’ pasition. First, there are no relevant appellate proceedings presently
pending in France. In its order of November 20, 2000, the French Court determined that Yahoo!
is vechnologically and legally capable of complying with the May 22 order and that Yahoo! is
subject to u fine of wpproximately $13,000 for each day of non-compliance. That order was not
appealed, and the record indicares that Yahao! withdrew its appeal of the May 22 order on May
28, 2001 (Supp. Dec. of Mary Catherine Winth, Exhibit A, Aug. 19, 2001).

Second, the fact that any penalty against Yahoa! is provisional and would require further
legal proceedings in France priar to any enforcemenst action in the United States does not mean
that Yahoo! docs not face a present and ongoing threat from the existing French order. At aral

11
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argument, Defendants did not dispure that if the penalty enforcement process were initiated, the

French Court could assess penalties retrogctively for the entire period of Yzhoo!"s non-

w N -

compliance. Despite their declarations to the effect that they are satisfied with Yahoo!'s efforts
to comply with the French order, Defendants have not taken steps available to them under French

law 1o seek withdrawal of the order or to petition the French court 10 ahsolve Yahoo! from any

penalty.” Secc

c., 655
F.2d 938, 945 (9th Cir. 1981) (It is not relevant that Hunter artempred to withdraw its *threat’

W B W o nw e

after the filing of this lawsnit. We do think it relevant, in the light of the circumstances, that
10

Hunter has not indicated that it will not sue SCAL for infringement or in any other manner agree
11

12 1©3 non-adversary position with respect to the patent.”).

13 Third, 1t is by no means clear that Yahoo! can rely upon the asscssment in Defendants’

14 1 declarations that it is in “substantial compliance™ with the French order. The French Court has

15 { not made such a finding, nor have Defendants requested or stipulated that such a finding be

16 made. As sct forth earlier, Yahoo.com cantinues to offer a1 lcast some Third Reich meraorabilia
17

8 as well as Mein Kampf on its sucrion site and permits access 1o numerous web pages with Nazi-
1

10 related and anti-Semitic content. The fact thar the Yahoo! does not know whether s efforts to

20 | date have met the French Court’s mandate is the precisc harm against which the Declaratary

21 | Judgment Act is designed to protect.
22 The Declaratory Judgment Act was designed 10 relicve potential defendants from

23 the Damoclean threat of impending litigation which a harassing adversary might

24

"The Court inquired a1 oral argument whether Defendanis would be willing to ke such

steps in order to avoid the necessity of the pesent adjudicarion but has received no indication o
date thar they would.

25
26
27

12
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brandish, while initiating suit at his leisure or never. The Act permits parties £0
situated to foresull the accrual of poterwial damages by suing for s declaratory
judgment, once the adverse posirions have crystallized and the conflict of interests
is real and immediate.
Japan Gas Lighter Ass'n v Ronson Com., 257 F.Supp- 219, 237 (D. N.1.1966).
2. Real and Immediate Threat
The French order prohibits the sale or display of items based on their association with 2
particular political organization and bans the display of websites based on the authors' viewpaint

with respect to the Holocaust and anti-Semutism. A United States court constitutionally could

wmdmm.huwv

not make such an arder. Shellev v, Kraemer, 334 U.S. 1 (1948). The First Amendment does not

VY
* O

permiv the government o engage in viewpoini-based regulation of specch abscnt & compelling

-
N

governmental ingerest, such as averting a clear and present danger of imminent violence. R:AY.

v. City of St, Paul. 505 U.S. 377 (1992); mmsm&wmhmw
Crime Victims Basrd, 502 U.S. 105 (1991); Boos v, Barry, 485 US. 312 (1988): Polics Dept. v,

VR
I

Mosley, 408 U.S. 92 (1972); Brandenburg v. Ohio, 395 U.S. 444 (1969); Kingsley Int’] Pictures

-
()

Corp. v. Regents, 360 U.S. 684 (1959). In addition, the French Court’s mandate that Yahoo!

o
B

~take all necessary measures fo dissuade and render impossible any access via Yahoo.com to the

-
w

Nazi antifact suction service and to any other site or service that may be construed as constituting

N
o

an apology for Nazism or & centesting of Nazi crimes" is far too general and imprecise w survive

N
-

the strict scrutiny required by the First Amendment. The phrase, “and any other site or service

| Y
N

that may be construed 2s an apology for Naz.sm or 2 contesting of Nazi crimes” fails 1o provide

N N
a W

Yahoo! with a sufficiently definite wurning as to what is proscribed. See, c.ax., Coarsy.

N
n

Cincinnah, 402 U S. 611 (1971). Phrases such as “all necessary measures” and “render

N
[

[ V)
~J
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impossible™ instruct Yahoo! 10 undertake effarts that will impermissibly chill and pethaps even
censor protected speech. See Wﬂﬂﬂm 482 U.S. 569
(1987); Gooding v. Wilson, 405 US. 518 (1972). “The loss of First Amendment freedoms, for
even minirnal pentods of ume, unquestionably constitutes irreparable injury.” Flrod v_Bums,
427 U S. 347, 373 (1976) citing wmwm 403 U.S. 713 (1971).
Rather than argue directly that the French order somehow could be enforced in the United
Srates in a manner consistent with the First Amendment.” Defendants arguc instead that at
prescut there is no real or immediate threat 1o Yahoo!'s First Amendment rights because the
French order cannot be cnforced at all until afier the cumbersome process of petitiomng the

Freach cour to fix a penalty has been completed. They analogize this case ta Im’] Soc. for

611 F.Supp 315, 319-20(C.D.
Cal. 1984), in which the City of Los Angeles songht a declaratary judgment that a resolution
limiring specch activities adopted by its Board of Airport Examiners was constitutional. The
district court concluded that the action was unripe because the resolution could not take effect
without ratificauion by the City Council, which had not yet occurred  The cases, however, are

distingnishable. While Defendants present evidence that further procedural steps in France are

under French law and that the French Court may fix a penalty retroactive 1o the date of the order.

The essence of the holding in the Krishna Consciousness case is that the subject resolution had
no legal effect at all.

% As is discussed below, Defendants do argue unpersuasively that further discovery might
affect the First Amnendment analysis.

14
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Defendants also claim that there is no 1¢al or immediate threat to Yahoo! because they do
not presendy intend to seck enforcement of the French order m the United States. In Salvation
Ammy v. Deparument of Community Affairs of the State of New Jersey, 919 F.2d 183 (3rd Cir.
1990), & religious group that operated a family center for dissdvantaged persons claimed a stare
stawre regulating boarding houses violated its right 1o the free exercise of religion. After the
group brought suir, the state authorities agreed outside of the judicial proceedings to exempt the

group from some of the provisions The digurict court then granted summary judgment and

W 0 & T W B w N

dismissed the action. On appeal, the group clumed it still faced uncerainty with respect to
10
" future enforcement of the statute becanse the exemptions were not legaily binding and the

12 regulations in their entirety impermissibly intruded upon its First Amendment rights. The Court

13 | of Appeals for the Third Circuit agreed with the trial court that there was no immediate threar 1o

14 { the group because the state had provided an express assurance that it would not enforce any of

15 | the waived provisions, no criminal penaltics could be imposed under the statute unless additional

i6
steps were taken by the state, the state could not impose fines without giving notice and
17
18 opportunity to comply, and there was no evidence that the group’s First Amendment rights

18 scually would he affected by the threat of future law suits.

20 Salvation Amay is distinguishable from this case in several significant respects. First, the

21 | New Jersey statute’s penalties were “enforcesble by the defendants only prospectively. .. ”

22 | galvation Army, 919 F.2d at 192. The French arder pemuts refraactive penalties. Secand, while

23
the exemptions granted to the Salvation Army allowed it to maintain the status quo, the French
24

- order had the immediate effect of inducing Yahoo! to implement new restrictive policies an its
26

27

auction site. Third, while the perceived threat to the Salvation Army was the potential
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withdrawal of the exemptions m the future, the provisions of the French order that require
Yahoa! to regulare the content of its websites on Y3hoo.com never have been waived, suspended
or stayed and apparently remain in full force aad effect Under these circumstances, Defendants’
assurances thar they do not intend 10 enforce the order ar the present time do not remove the
threat thas they may yet seek sancrions against Yahoo!’s present and ongoing conduct’. See
Abbott Labs v. Gapdner, 387 U.S. 136, 154 (1968) (“There is no question in the present case that
petitioners have sufficient standing as plaintifis: the regulation is directed ar them in particular; it
requires them to make significant changes in their everyday business practices; if they fail 1o
chserve the Commissioner's rule they are quite clearly exposed to the imposition of strong
sanctions.”); Reno v. Catholic Soc. Servs,, [nc., 509 U.S. 43, 57 (1993) (construing Abbott
Laborzteries to mean thar if “{plromulgarion of the challenged regulations present(s] plaintifis
with the immediase dilemma to choose between complying with newly imposed,
disadvantageous restriclions and risking serious penalties for violauon,” the conwroversy is ripe)

3. Abstention.

Defendants next argue thas this Court should abstain from deciding the instant case
because Yahoo! simply is unhappy with the cwtcome of the French litigation and is trying to
obtain a more favorable result here. Indeed, ubstention is an appropriste remedy for intemarional
forum-shopping. In Supermicro Computer. lac v Digitechnic, S.A.. 145 F.Supp.2d 1147 (N.D.

Cal. 2001), a California manufacturer was sued by a corporate customer in France for selling a

2Again, it would appear that legal means are availahle 1o Defendants both m France and
1 this Court to eliminate such a threat, but as yet Defendants have not availed themselves of
these procedures.
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defective praduct. The Californis company sought a declarmory judgment in the United States
that its products were not defective, that the French customer’s misuse of the product caused the
product 1o fail, and that if the California company was ar faulr, only limited legal remedics were
availeble. The court concluded that the purpose of the action far declaratory relief was to avoid
an unfavorable result in the French courts. 1t noted that the action was not filed umil @ year after
the French proceedings began, that the French proceedings were still ongoing, and that the

French defendants had no intent 1o sue in the United Statas. It concluded that the declaratory

QOQGMOUNF

relief action clearly was “lxigution invalving the same partics snd the same disputed

10
transaction.” Id., at 1152.
11

12 In the present case, the French court has determined that Yahaa!'s aucuon sits and

13 website hosrings on Yahoo.com violate French law. Nothing in Yahoo!'s suit for declaratory
14 | velief in this Court appears to be an attempt 10 relitigate or disturb the French court’s applicution
18

lé

of French law or fts orders with respect 1o Yahoo!"s conduct in France.!® Rather, the purpose of

the present action is to determine whether 2 United States court may enforce the French order
17
18 without running afoul of the First Amendment. The actions involve distinct legal issucs, and as

19 this Court conciuded in its jurisdictional ordet, 2 United States court is best situared to determine

20 | the spplication of the United States Constitution to the facts presented."! No basis for absteation

23

22 ¢ Arguably, Yahool does seak 1o relitigate the French count’s factual determinavion that

Yahoo! daes possess the technology to comply with the French order. For the reasons discussed
herein, the Court concludes that Yahoo!'s ability to comply with the order is immaterial to the
question of whether enforcement of the order in the United States would be constitutional.

23
24

25 “wcgmz&lﬂmuwm 145 F-Supp 2d. 1168,

26 | 1179 (N.DCal. 2001).
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has been eswablished.

4. Comity

No legal judgment has any effect, of its own foree, beyond the limits c_:fthe sovereignty
from which its authority is derived. 28 U.S.C. § 1738. However, the United States Constitution
and implementing legislation require that full feith and credit be given 10 judgments of sister
states, territories, and possessions of the Umted States. 11.S. ConsT. art. [V, §§ 1,¢1. 1; 28US.C.

§ 1738. Thc extent to which the United States. or any suste, honors the judicial decrees of

w O N oA W N

fareign nations is a matter of choice, governed by “the comity of nations.” Hiltop v_Guyot, 159

-
o

U.S. 113, 163 (1895). Comity “is neither 3 matrer of absolute obligation, on the one hand, nor of

-]
[

mere counesy and good will, upon the other.” Hilton, 159 U.S. at 163-64 (1895). United States

-
N

courts generally recognize foreign judgments and decrees unless enforcement would be
prejudicial ar contrary to tha country’s inrerests. w;mmmd;hhuﬂ&n&gm
Corp., 453 F.2d 435, 440 (3d Cir.1971) cer7. denied, 405 U.S. 1017 (1972); Laker Alrwavs v,
Sabena Belgian World Airlines, 731 F.2d 909, 931 (D.C. Cir. 1984) (“{TThe court] is not

T T
q 0N e W

required 1o give effect 1o Toreign judicial proceedings grounded on policies which do violence 1o

v
]

jts own fundamental interests.”); Tahan v. Hodgson, 662 F.2d 862, 864 (D.C. Cir. 1981)

v
0

(“[R]equirements for enforcement of a foreign judgment expressed in Hilton are that . . . the

NN
+ O

original claim not violate American public palicy . . . that it not be repugnant to fundamental

N
N

notions of what 1s decent and just in the State where enforcement is sought.™).
23 As discussed previously, the Freach order’s content and viewpoint-based regulanon of
:: the web pages and auction site on Yahoo.com, while entitled 10 great deference as an articulation
26
27

28
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of French law, clearly would be inconsistent with the First Amendment if mandared by 2 court in
the United States. What makes this casc uniquely challenging is that the Internet in cffect allows
one to speak in more than one place at the same time. Although France has the sovereign right 1o
regulate what speech is pemissible in France, this Court may not enforce a foreign order that

violates the protections of the United States Constitarion by chilling protecied speech that occurs

simultancously within our borders. See. 6.6 Meruseviteh v, Telnikoff, 877F.Supp. 1,4

(D.D.C. 1995) (declining to enforce British libel judgment because British hibel standards

w MmO Ot e W N

~deprive the plawnuf¥ of his constitutional rights’) Bachchan v. Indis Abroad Publicagons.Inc..

v
O

585 N Y.S.2d 661 (Sup.Cr. 1992) (declining to enforce 2 British libel judgment hecause of its

[w]
']

~chilling effect” on the First Amendment); 3¢¢ also, Abdullah v, Sheriden Square Pregs, Inc., No.

93 Civ. 2515, 1994 WL 419847 (S.DN.Y. May 4, 1994) (dismissing 2 libel claim brought under

o
w N

(W]
»

English law because “establishment of a claizn for libel under the Brtish law of defamation

[
n

would be antitherical to the First Amendment protection accorded to the defendants.™). The

»
(1]

reason for limiting comity in thus area is sound. “The protection to free speech and the press

-
|

embodied in [the First] amendment would be seriously jeopardized by the entry of foreign ]

)
0o

judgments granted pursuant 1o standards deemed sppropriate in [another country] but considered

-
]

amtithetical to the protections afforded the press by the US. Conslitution.” Bachchun, 585

NN
# O

N.Y.S.2d a1 665. Absent 3 body of law that csteblishes international standards with respect 1o

»
»

speech on the Intemnet and an appropriale wreaty ov legislation addressing enforcement of such

N
w

standards to speech originating within the United States, the principle of comity is outweighed by

[N ST
o n e
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the Court’s obligation 1a uphold the First Amendment.”
B. Rule 56(f)

FED. R. Civ. P. 56(f) permiits 2 court cither to postpone determiination of & mation for
summary judgment or to deay such motion pending further discovery. A cowrt may ke such
action when “it appear{s] from the affidavits of a party opposing the motion that the party cannot
for reasons stated present hy affidavit facts essential 10 justify the paty’s opposition *’ FED.R.

Civ. P. 56(f). To justify a continuance, the Rule S6(f) motion raust demonstrate 1) why the

O ® N BB R W N

movant needs additional discovery and 2) how the addirional discovery likely will create a

W]
o

genuine issue of material fact. Krimn v. BancTexas Group, Inc,, 989 F.2d 1435, 1442 (5th
Cir.1993).

T
N B

Defendants assert that further discovery may lead to the development of triable issues of

o
A W

fact conceming the extent 1o which Yahoo!'s modifications to its auction site have affected its

-
4

potential lahility under the French order and as ta Yahoo!’s technological ability 1o comply with

P
L)

the order. Defendants contend that these issues are material becanse the law is unsenled as o

>
L

whether the First Amendment protects speech originaxing within the United States that is

v]
[+ ]

expressly targered at a forcign market. In Desai v, Hersh, 719 F.Supp. 670, 676 (N.D. [ll, 1989)

LS I o
o Vv

aff"'d, 54 F.24 1408 (7th Cir. 1992), an author published a book in the United States about

N
=

former Secretary of State Henry Kissinger. A former Indian govemment official who was

N
LY

mentoned in the book brought a defamation action In the United Statcs, sccking to apply Indian

NN
> W

N
®n

13The Caourt expresses no opinion as 1o whether any such treaty or legislation would or
could he constitutional.

NN
< O
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law. Although it held that the First Amendmeat applied extraterritarially to publication of the
book and therefore refused to apply Indian detamaton law, it also commented that “for purposes
of suits brought in United States courts, first amendment protections do not apply to all
extraterritorial publicarions by persons under the protections of the Constitution.” Id., 719
F.Supp. at 676.

Relying upon thus dictum, Defendants suggest that discovery may produce additional
evidence that would preclude summary judgment on First Amendmenty grounds, However,
unlike the defendant in Desai, who claimed protection under the First Amendment for his
extraterritorial conduct, Yahoo! seeks protection for its actions in the United Siates, specifically
the ways in which it configures and operages iis auction and Yahoo.com sites. Morvover, the
French onder requires Yahoo! not only to render it impossible for French citizens 10 access the
proscribed content but also 1o interpret an impermissibly overbroad and vague definition of the
content that 1s proscribed. If a hypothetical party were physically present in France engaging in
expression that was illegal in France but legal in the United States, it is unlikely that a United
States court would or could question the applicability of French law to thag parnty’s conduct.
However, an entirely different case would be presemied if the French court ordered the party not
10 engage 1n the same expression in the United States on the basis that Freach citizens (along
with anyone else in the world with the means to do s0) latey could read, hear or see it. While the
advent of the [nremnet cffectively has removed the physical and temporal clements of this
hypothetical, the legal analysis is the same.

{n light of the Caurt's conclusion that enfarcement of the French order by a United Stawes

21
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court would be inconsistent with the First Amondment, the factual question of whether Yahoo!
possesses the technology 1o comply with the order is immatcrial. Even assuming for purposes of
the present motion that Yahoo! does possess such technology,'? compliance snll would involve
an impermissible restiction on speech. Accordingly, Defendants® motion pursuant to Rule 56(f)
motion will be denied.
V.CONCLUSION

Yahoo! seeks a declaration from this Court that the First Amendment precludes
enforcement within the United States of 2 French order intended 1o regulare the content of its
speech over the Intemnet. Yahoo! has shown that the French order is valid under the laws of
France, that it may be enforced with retroactive penalties, and that the ongoing possibility of its
enforcement in the United Stares chills Yahoo!’s First Amendment rights. Yahoo! also has
shown that an actual controversy exists and that the threat 1o its constitutional rights is rezl and
immediate. Defepdants have failed 10 show the existence of 2 genuine issue of material fact or 1o
idendfy any such issyc the existence of which could be shown through further discovery.
Accordingly, the motion for summary judgment will be granted The Clerk shall enter judgment

and close the file.

V1 As noted earlier, the French court expressly found against Yahoo! as 1o this point in its
order of November 20, 2000
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T IS SO ORDERED.
T L
DATED: L[~ "¢- o\ o
Stares District Judge
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9|
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Neil S Jahss

O'Melveny & Myers LLP
400 South Hope Street

Los Angeles, CA 90071-2899

Michael Traynor

Cooley Godward LLP

One Maritime Plaza, 20" Floor
San Francisco, CA 9411-3580
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